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The Last Prisoner Project (LPP)is a
nonprofit organization dedicated
to cannabis criminal justice
reform.

As the United States moves away
from the criminalization of
cannabis, giving rise to a major
new industry, there remains the
fundamental injustice inflicted
upon those who have suffered
under America’s unjust policy of
cannabis prohibition.

Through intervention, advocacy
and awareness campaigns, the
Last Prisoner Project works to
redress the past and continuing
harms of these unjust laws and
policies.

To date, a key focus of LPP has
been our direct service work to
release currently incarcerated
cannabis prisoners.

But our work cannot end there.

Now, more than ever, it is
imperative that we seize on the
opportunity to reform our justice
system through cannabis-related
policy solutions that work to end
the vicious cycle of Americans
being caught up in every aspect of
the criminal legal system.

| am hopeful that this work will
enable us to moregieffectively
push for broad, systemic change
so that we may see the day where
the last cannabis prisoner walks
free.

SARAH GERSTEN
EXECUTIVE DIRECTOR,

LAST PRISONER PROJECT



On July 28, 1973, President Richard
Nixon signed Reorganization Plan No.
2 into law. The executive order
established the United States Drug
Enforcement Administration. A few
months later, Larcenia Floyd gave birth
in Fayetteville, North Carolina. She
named the baby George.

On May 25, 2020, that baby—now a
46-year-old man—left this world.
George Floyd died after a Minneapolis
policeman kneeled on his neck for
eight minutes and forty-six seconds. As
Floyd suffocated on the sidewalk
outside of a Cups Food, bystanders
pleaded with the cop to stop. As a
dying Floyd called out for his dead
mother, another officer taunted the
crowd. “This is why you don't do drugs,
kids,” he said to no one in particular.

A decade after Floyd's birth, Philando
Castile entered this world. On July 6,
2016—a few days shy of his thirty-third
birthday—he was killed during a traffic
stop. It was at least the fifty-third time
the school cafeteria worker had been
pulled over in recent years.1 The
encounter was live-streamed on
Facebook; a four-year-old girl wails in
the backseat as the Minneapolis police
officer fires at least seven rounds into
the car. The cop who killed Castile was
acquitted after claiming his white
Oldsmobile  smelled of  burnt

FO

Less than fi r the
battering ram bro partment
door, the twenty-six-year-old was dead
—shot at least eight times as she
cowered in her bedroom. No drugs
were found at Taylor's home.

In life, George Floyd, Philando Castile,
and Breonna Taylor—all born exactly
ten years apart—had little in common.

But in death, their stories became
inextricably linked. As the bullets
ripped through their bodies or a knee
stole their last breath, they became
three more casualties of America’s five-
decade-long War on Drugs.

Their tragic deaths are visceral
reminders of the staggeringly high
costs of this unjust, unyielding
crusade. The prejudicial penal code
and discriminatory policing practices of
our country's drug war have destroyed
millions of lives, devastated countless
communities, and exacerbated the
gross inequities in American society.

And despite expending trillions of
dollars on drug control efforts, the
nation’s “public enemy number one”
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PREFACE

In recent years, America has borne
witness to a seismic shift in the
public's view of our criminal justice
system.

To the public’s credit, people across
the country have finally started to
come around to the fact that the
nation cannot continue to afford the
social, spiritual, and financial costs of
locking up over 2.3 million people in
1,833 state prisons, 110 federal
prisons, 1,772 juvenile correctional
facilities, 3,134 local jails, 218
immigration detention facilities, and
80 Indian Country jails® The
staggering human and economic costs
of this “carceral state” have catalyzed
a groundswell of public and political
support for criminal justice-related
reforms.

Despite rising support for criminal
justice reform, policymakers and the
general public have yet to seriously

broach the dismantling of the drug
war. This despite the fact that one of
every five people behind bars in the
U.S is there due to a drug charge.*

This general apathy has held steady
even as protesters overtake American
streets demanding our policymakers
dismantle, defund, or otherwise
reform the police. Drug-related
enforcement is one, if not the, biggest
drivers  of  police  harassment,
misconduct, and violence in America.
And yet, drug policy rarely comes up
in  conversations around police
reform.

As the country finds itself on the
precipice of meaningful change, we
must ensure we're pushing to
dismantle this ineffective crusade.
Drug policy reform is criminal justice
reform. It is policing reform. It is a
critical piece of the work we must do
to ensure a safer, more just, and more
equitable society.



INTRODUCTION

Given that everyone from Martha
Stewart to John Boehner seems to be
hawking a marijuana line these days,
one could be forgiven for thinking the
country has retreated from its
century-long War on Weed. Sadly, the
conflict’s still very much on.

For decades, the policing of our
cannabis laws has served as the
backbone of our unjust, unyielding,
and ineffective anti-drug crusade. It's
not hyperbolic to suggest that no
element of our modern-day drug
control efforts has proven to be more
devastating than our national policy of
marijuana prohibition.

Though presidents may no longer take
to the podium to declare marijuana
the most dangerous drug in America,
the policing of marijuana prohibition
has played a critical—if
understudied—role in fueling the
over-policing of underserved
communities, the tragedy of mass
incarceration, and countless other
social injustices and racial inequities.”

Every year, the enforcement of our
country’'s cannabis laws subjects
millions of people to unnecessary and
often dangerous encounters with law
enforcement authorities. As headline
after headline sadly illustrates, these

stops all-too-frequently escalate into
harassment, unjust incarceration, and
even more devastating forms of
state-sanctioned violence.

This burden is not equally shared by
all. Although white people are just as
likely to consume marijuana as their
non-white peers, Black and Latinx
communities bear the overwhelming
brunt of cannabis-related
enforcement and the harassment and
police brutality it entails.

These racial disparities are not an
unfortunate consequence of American
policing practices. They're by design.
The criminalization of cannabis was
born out of an explicit desire to
maintain social control over America’s
communities of color. And this policy
hasn't just fulfilled its function— it's
been more successful than its
founders could have dreamed.

The Criminal Injustice series takes a
comprehensive look at the past
century of cannabis-related policies
and practices and attempts to
quantify the impact prohibition has
had on the creation, expansion, and
evolution of America’s carceral state.
Each of the installations of Criminal
Injustice  focuses on a different
element of the criminal justice system:
policing, courts and incarceration,
and the collateral consequences of a



conviction.

The first installation of Criminal
Injustice centers on “police work”: the
philosophy, policies, and practices that
constitute the “front door” of the
carceral state. Because the police are
almost always the first point of
contact between an individual and the
justice system, (or the “coercive power
of the state and the lives of its
citizens") the priorities, tactics, and
motivations of law enforcement
agencies have played a tremendously
important role in the growth and
evolution of America’'s marijuana
enforcement efforts.

Despite what many would have us
believe, marijuana is not a gateway
drug. At least not in the sense most
people imagine. It is, however, a
gateway drug for Black and brown
people: a gateway to arrests,
incarceration, and all too often death
at the hands of the state. As this paper
illustrates, our ineffective and unjust
policy of marijuana prohibition doesn't
just fail to live up to the American
values of liberty, opportunity, and
equal justice under the law. It actively
undermines them.






THE POLITICS OF PROHIBITION

IDEOLOGIGAL
UNDERPININGS

“Crime, violence, and drug use
n—hand.”

UG ENFORCEMENT ADMINISTRATION




DRUG USE AND THE
AMERICAN IMAGINATION

“Drug usey crime, and
violence go hand-in-hand.”™

— U.S Drug Enforcement Administration

A simplistic reading of the War on
Drugs presumes that the primary goal
of America’s five-decade-long crusade
has been curbing drug consumption.
By this measure, the country's
prohibitionist model—and the
“punitive paradigm” upon which the
conflict rests—has proven to be
spectacularly ineffective.? Five decades
and trillions of dollars later, and the
drug war has done virtually nothing to
curb the use or availability of
controlled substances.

Yet, despite overwhelming evidence of
its failure, the War on Drugs wages on.
To grasp the persistence of this
five-decade-long crusade, one must
first look to the ideological forces
underpinning America’'s contemporary
drug control strategy.

Like other social movements, the
reality of the United States’ anti-drug
efforts is more complicated than the
mythology suggests. From the onset,
America’s drug control strategy had
less to do with deterring substance
use than it did with public disdain for

the “degenerate races”.?

For most of the country’s history,
Americans were free to consume any
substance they so desired.® However,
the social conservatism of early
twentieth-century  America caused
politicians and the general public to
begin to consider the wuse of
intoxicating substances both immoral
and un-American.*

Events like the Mexican Revolution
and World War | catapulted American
chauvinism  to  new  extremes,
exacerbating existing public concern
around the cultural, economic, and
political influence of an influx of
“dangerous aliens” and the country’s
increasingly enfranchised
African-Americans.”

This increasingly racist and
xenophobic atmosphere compounded
a sociopolitical context that already
understood  racial and  ethnic
minorities to be preternaturally prone
to violence, licentiousness, and
criminal behavior.

The association of “alien” substances
like opium and marijuana with
African-Americans  and Mexican
immigrants reinforced a long-held
myth of racial difference, while
simultaneously working to paint these
“foreign”  drugs as  inherently



criminogenic.

In this nativist and moralistic milieu,
Anglo-American lawmakers used drug
control as a political cudgel—a way to
scapegoat these “degenerate races”
for economic inequities and broader
social unrest.®’

The fearful and bigoted motivations of
the anti-narcotics movement ensured
America’s drug control strategy would
be more focused on the social control
of its disfavored classes than the
deterrence of problematic drug use.®
They also guaranteed the policing of
drug law violations would be
predicated on heavy-handed
enforcement, severe sanctions, and
what would become the mass
incarceration of Black and Latinx
communities.

The country's contemporary drug
control efforts are the modern-day
manifestation of this long, sordid
history of using drug policy as an
instrument of social control. And by
this measure, the War on Drugs might
be the most successful public policy in
modern American history.

CANNABIS IN THE PUBLIC
CONSCIOUSNESS

“Leading medical researchers
are coming to the
conclusions that marijuana,
pot, grass—whatever you
want to call it—is probably
the most dangerous drug in
the United States.”

— Ronald Reagan, President of the United
States of America 1981-1989

Drug policy, like other hot-button
issues, has complicated political,
emotional, social, scientific, religious,
and legal dimensions. Politicians and
public figures have taken advantage of
this complexity to imbue intoxicating
substances with meanings that stretch
far beyond their pharmacological
effects.’”® The discourse around drug
use cannot be divorced from the
socio-political environment in which it
occurs.

The intrinsic properties of marijuana
make it particularly vulnerable to this
politicization. Because the plant itself
is physiologically quite benign, it has
served as an empty vessel: a stand-in
for whatever anxieties and animus
society needed it to hold. This
phenomenon explains why the
country has seen marijuana evolve
from household medicine to “Mexican



menace” to “the most dangerous drug
in America” over the past century.” '

While the demonization of cannabis
has ebbed and flowed over the years,
one element has remained consistent
throughout. In both its inception and
enforcement, America’'s policy of
marijuana prohibition has
disproportionately harmed its
communities of color.

THE MEXICAN MARIJUANA
MENACE

“It has been estimated that as
many as one—half the violent
crimes committed in certain

districts inhabited by
Mexicans, Filipinos, Latin
Americans, Spaniards and
Negroes are attributed to
marihuana abuse. The
emotional temperament of
these races appears to become
completely unbalanced by the
use of this drug."?

— Presented by Harry J. Anslinger
Director, Federal Bureau of Narcotics
Congressional Hearings on the 1937
Marihuana Tax Act

For most of the nineteenth century,
Anglo-Americans  were  generally
unfamiliar with “marijuana” and its
social and spiritual uses. The average
middle-class white American called

the plant cannabis and knew it to be
an easily-accessible remedy for
headaches and menstrual cramps.
Following an influx of Mexican
immigration into the American
Southwest, the public’'s awareness
around the Mexican “killer weed”
called marijuana began to grow
slightly. Still, its use was largely limited
to Mexican immigrants, Black
entertainers, and other “undesirable”
elements of American society.

But at the turn of the twentieth
century, a tightening labor market, an
increasingly moralistic mood, and
rapid demographic changes brought
about a broad social unease: many
feared that internal foreign threats
(namely, the inherent immorality of
immigrants and non-white Americans)
would soon cause the country's
collapse.’™

The powers-that-were exploited this
fearful and bigoted social climate. In
public addresses, politicians took
great pains to link the marijuana use
of Mexican immigrants and the ‘Black
urban  underclass’ to insanity,
miscegenation, and other ‘socially
deviant’ behaviors. Public authorities
harped on the violence-inducing
qualities of the plant and used ethnic
slurs and offensive characterization to
warn white citizens that this “weed
with roots in hell” would soon find its



way into  their homes and
communities.’ 7 "8Special attention
was paid to the predacious pushers
said to be smuggling the drug in the
shadow of American schoolhouses.™

Federal bureaucrats conspired with
yellow journalists and anti-vice
crusaders to publish sensationalist
stories fingering marijuana as the root
cause of a series of brutal robberies,
rapes, and murders. Government
agencies suppressed reputable
scientific studies on the substance,
replacing them with exaggerated and
full-on fabricated findings.?
Authorities made sure to exploit
existing racial animus by stressing that
these cannabis-induced crimes were
almost exclusively committed by racial
and ethnic minorities.?’

A good deal of the false information

peddled about marijuana’s
criminogenic properties was directly
generated by law enforcement

officials. In 1931, The American
Journal of Police Science published
"Marihuana as a Developer of
Criminals", an article by New Orleans
Defense Attorney Eugene Stanley that
claimed  marijuana  consumption
"sweeps away all restraint”,
exacerbates "a tendency to wilful
damage and violence,” and “may be
attributed to many of our present-day
crimes.”? By using propaganda to

portray marijuana as the
violence-provoking, values elixir of the
“degenerate races”, the Federal
Bureau of Narcotics successfully
shifted the public’'s view of cannabis
from household  medicine  to
“marihuana menace”, # %

By painting its use as a weapon
wielded by “deviants”, hell-bent on
destroying (white, Anglo-American)
lives and values, Federal Bureau of
Narcotics Commissioner Harry
Anslinger and his co-conspirators
framed their anti-cannabis crusading
as nothing less than a battle for the
soul of the Repubilic.

In the mid-1930s, Anslinger's Federal
Bureau of Narcotics began to rally
policymakers around the need for a
federal marijuana ban. The Bureau’s
race-drugs-crime framing was
extraordinarily  effective, ensuring
easy passage of 1937's Marihuana Tax
Act, which made cannabis de facto
illegal.?

During Congressional hearings, the
reams of scientific evidence rebutting
the Bureau’s official position was
downplayed or purposely omitted.?®
Medical experts and policymakers
who spoke out against the FBN's
efforts were ignored or publicly
disparaged.?” # 2° And though it was
discredited at both its onset and into



today—the myth of the ‘marihuana
menace’ and the saliency of the
campaign’s racist overtones ensured
marijuana would always be the
subject of criminal law, its users
subject to heavy-handed (and racially
biased) policing and severe criminal

HARRY J. ANSLINGER & THE
FEDERAL BUREAU OF NARCOTICS

Efforts to control cannabis began to take shape
in the early twentieth century. They were helmed
by the United States Federal Bureau of Narcotics,

under the domineering direction of its founding

Commissioner—Harry J. Anslinger.*

In a 1934 report to the League of Nations,
Anslinger wrote that "fifty percent of the violent
crimes committed in districts occupied by
Mexicans, Turks, Filipinos, Greeks, Spaniards,
Latin-Americans and Negroes may be traced to
the abuse of marihuana." In the same document,
he quoted a California police official who said
marihuana "gives men the lust to kill,
unreasonably, without motive—for the sheer
sake of murder itself."" 3

Three years later, Anslinger warned the readers
of The American Magazine that marijuana users
"may often develop a delirious rage during which

they are temporarily and violently insane,"
resulting in "a desire for self-destruction or a
persecution complex to be satisfied only by the
commission of some heinous crime." In the
article, which was published the same year as
The Marihuana Tax Act, Anslinger blamed the
substance for a rash of armed robberies,

"degenerate sex attacks," the random killing of

an elderly bootblack, cold-blooded murders of
police officers, and a rampage in which a young

man hacked his entire family to death with an
ax.®

sanctions. This approach would come
to define American cannabis control,
and the country’s broader
counternarcotics strategy, for
decades.

"How many murders, suicides, robberies,
criminal assaults, holdups, burglaries, and deeds
of maniacal insanity it causes each year,"
Anslinger wrote, "can be only conjectured.” He
asserted that "there must be constant
enforcement and equally constant education
against this enemy, which has a record of
murder and terror running through the
centuries.” 3

During the Congressional hearings leading up to
the passage of the 1937 Marihuana Tax Act, FBN
representatives claimed that the drug "frequently
leads to insanity," resulting in "revolting
crimes."*Anslinger himself testified that
marijuana “is dangerous to the mind and body,
and particularly dangerous to the criminal type
because it releases all of the inhibitions”. He
went on to assert "in some cases “one
[marijuana] cigarette might develop a homicidal
mania" and "all the experts agree that continued
use leads to insanity."
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e constant
enforcement and equally
constant education against
this enemy, which has a record
of murder terror running
throug e centuries.”

— Harry J. Anslinger
Founding Commissioner
Federal Bureau of Narcotics




THE EBB & FLOW OF
MARIJUANA
ENFORCEMENT

“When I started in law
enforcement the general
opinion, particularly in the
white middle-class
community was, “Marijuana?
Send them to jail”. Because
they're probably black or
Chicano to begin with. It
wasn't something that
affected us.””’

— Steve White,
Former DEA Official

When one dives into the history of
marijuana prohibition, it's clear that
the enforcement of America's
cannabis laws has little correlation
with its consumption patterns.

By the middle of the twentieth
century, Anslinger's campaign had
successfully induced a nationwide
anti-cannabis fervor. In the face of
mounting evidence that marijuana
tended to inspire passivity, not
violence, the media continued to
exploit American racial attitudes by
characterizing the drug as a “breeder
of crime” whose use inevitably led to

the “destruction of moral standards”.®
39

By 1950, every U.S state had enacted
(or enhanced existing) criminal laws
against marijuana use.*

The McCarthy era saw Congress enact
the first official federal criminal
sanctions for marijuana possession.
The 1951 Boggs Act introduced the
country’s first mandatory minimum
for marijuana possession. Those
caught with cannabis for the first time
became subject to two years in jail
and a fine of up to $20,000 (around
$200,000 today)." The Narcotics
Control Act of 1956 increased the
mandatory minimums for marijuana
traffickers to five-years for a first
offense  (and  10-years for all
subsequent violations). A few years
later, the death penalty was
proposed.*

State-level statutes were oftentimes
even more severe.* Many states
passed ‘'little Boggs Acts" that
included marijuana possession
penalties even tougher than those
demanded by federal law.** In
Virginia—a state whose colonial
government had compelled residents
to cultivate the plant as early as
1619—marijuana violations were the
most severely sanctioned crimes in
the penal code. A cannabis
possession conviction netted
someone a twenty-year mandatory
minimum; a first-degree murder



conviction would only get them
fifteen.”

These increasingly punitive penalties
did little to curb ‘mainstream’
America’'s newfound penchant for
cannabis use. Consumption rates
skyrocketed amongst young people
emboldened by the social and cultural
changes of the 1960s.% But while the
drug's soaring popularity amongst
suburbanites worked to lessen the
social stigma around its use, this shift
in public opinion didn't extend to U.S
police precincts.*” Between 1965 and
1970, the number of state-level
marijuana  arrests rose nearly
ten-fold.*®  Enforcement increased
exponentially following the 1970
passage of the Comprehensive Drug
Abuse Prevention and Control Act.*
Three years after it was signed into
law, annual cannabis arrests had
climbed to over 420,000.*°

The rising crime rates of the late
1970s-and the “crack epidemic” of the
mid-80s would work to draw
authorities' attention away from
cannabis, albeit briefly.”’
Unfortunately, this ‘weed reprieve’
was short-lived.

Starting in the late 1980s, law
enforcement agencies would once
again begin to allocate the majority of
their drug enforcement resources to

the policing of marijuana prohibition.>
>3 This strategic shift was driven by
three factors:

% The persistence of America’s
zero-tolerance approach to illicit
drug use. Though American crack
use had cratered, drug war rhetoric
(and dollars) failed to follow suit.
The political imperatives of the
country’s counternarcotics efforts
continued to demand the
heavy-handed policing of drug law
violations. Under pressure to justify
their ballooning budgets, law
enforcement agencies had little
choice but to continue the crusade.
Only they were in desperate need of
a new controlled substance to crack
down on; crack had all but
disappeared off of the nation’s
streets.

% Changing criminal landscape and
the advent of ‘quantified policing’.
In the 1980s, the country’s police
departments were forced to battle
an uptick in serious crime. Given
these procedural demands, the
limited resources of the country’s
law enforcement agencies were
allocated to the policing of more
serious crime. Around the turn of
the century, violent crime rates
plummeted, and police departments
were able to redirect their resources
to the proactive policing of low-level
violations. As these efforts gained
steam, people of color were
increasingly subjected to an
oftentimes aggressive police
presence in their neighborhoods.
The enhanced enforcement of petty
offenses like marijuana possession
became both politically and
procedurally advantageous.



% An uptick in adolescent marijuana
use and the cultural saliency of
the “super-predator”. A shockingly
racist characterization of juvenile
delinquency sowed public fears of
an imminent rise in serious crime.
Public discourse (and bipartisan
propaganda) warned the country
that these “superpredators” would
soon take over American streets.
Policymakers (and their
constituents) called for a preemptive
strike on inner-city youth.??
Authorities exploited an uptick in
teen marijuana use to once again
inflame public concern around
cannabis; statistics would be
distorted to justify the increasingly
oppressive policing of the country’s
young men of color.®

“A TIFFANY DRUG AT
WOOLWORTH PRICES”
f

“The inner-city crack
epidemic is now giving birth
to the newest horror: a
bio—underclass... whose
biological inferiority is
stamped at birth.”**®

— Charles Krauthammer
Columnist, The Washington Post

In the fall of 1985, the writer Barry
Michael Cooper phoned an editor at
SPIN Magazine to pitch a story about a
“new, cheap, readily accessible drug
circulating  the  ghetto.”®  The
substance in question was called
crack, Cooper claimed, as he stressed

to his editor that “no one outside of
Harlem has even heard of it”. “Crack, a
Tiffany Drug at Woolworth Prices,” the
first major magazine piece about the
substance, describes the crack trade
thusly.

“Is this a jungle? The young
lions are dressed in black nylon
T-shirts and black Lee carpenter
jeans rolled at bare ankles to
showcase shiny black Bally
loafers. Sinewy arms folded
across their chests laden with
gold medallions, a silent roar
creasing their lips in the guise
of a sneer, the young lions
usher their prey in and out of
video parlors and misty
hallways."”’

A media frenzy (and a moral panic)
quickly ensued.®®

In this new, crack-addled milieu,
Cooper's characterization of Black
teens as predatory animals—a trope
that would be repeated in other
high-profile crime stories of the
era—was quite nuanced, given what
was to come,>? 0 ¢

In @ matter of months, the public and
political reaction to the “crack
epidemic” would become so hysterical
that even the Drug Enforcement
Administration would try to correct
the record. "Crack is currently the
subject of considerable media



attention,” the agency wrote in
September of 1986. "The result has
been a distortion of the public
perception of the extent of crack use
as compared to the use of other
drugs."®?

To its credit, the article that
introduced this “supercharged version
of cocaine” to mainstream America
did successfully convey the chaos and
turbulence of its commerce. It
neglected to mention, however, that
American crack use was already in
decline.®®* Despite the ink spilled
around the inevitability of an epidemic
crack use never came close to
reaching pandemic-level
proportions.®* The number of crack
users began to fall mere months after
the Center for Disease Control began
to report on them. Before the decade
was over, the substance would all but
disappear from American streets.®

Unfortunately, by the time a retraction
was issued, it was too late. Crack had
already successfully driven
policymakers and the American public
into what can best be described as a
drug-induced hysteria.®®

The crack epidemic fueled the
development of what presidential
speechwriter William Safire would
later coin the “discourse of drug
dudgeon”.®” The decade’s wartime

rhetoric drove the severe criminal
sanctions that would come to define
America's drug war.

In 1986, Congress passed the
Anti-Drug Abuse Act. The bill
demanded more drug offenders go to
prison, and stay there longer.®%%° New
penalties for drug possession kicked
off at a mandatory ten years in prison.
In many states, they escalated to
capital punishment.” Many of these
statutes remain on the books today.”

Dr. Jonathan Caulkins, a Carnegie
Mellon professor, has explained the
zeal for the decade’s draconian drug
punishments thusly.>> “We misread a
lot of what was going on in the 1980s,
in that we thought crack use was
going to grow and take over society.
The real tragedy is that, now that it's
clear that crack was not the epidemic
it was supposed to be, we still have
these laws”.”

However well-intentioned, Caulkin’s
lamentation fails to acknowledge the
reason why the response to the crack
epidemic—and  drug use more
generally—is so punitive.”? Then, like
now, these draconian drug penalties
are almost exclusively imposed on
Black and brown people.”

The results of the ‘crack offensive’
were as dramatic as they were



disproportionate.”” Three years after
the New York Times reported that “a
new purified form of cocaine was
causing alarm,” prison admissions for
Black Americans had quadrupled.” 7’
In the five years following the
Anti-Drug Abuse Act, the proportion of
African-Americans in state prisons
grew from 7 to 25 percent. The growth
was even more dramatic at the federal
level.”

And while the pernicious influence of
racism pervades almost every aspect
of the criminal justice system (and
American society more broadly), the
disparities in African-American arrests
and incarceration rates are higher for
drug offenses than for other types of
crime.® Despite the fact that there is
virtually no difference in drug
consumption rates amongst different
races, starting in the 1980s—and
continuing into today—Black
Americans are arrested on drug
charges at rates 2.8 to 5.5 times
higher than their white peers.”” The
disproportionate enforcement of drug
law  violations  bolsters Michelle
Alexander's—the author of The New
Jim Crow—argument that America’s
drug war has been more focused on
“the management and control of the

dispossessed” than public health or
safety concerns.® 8

The Reagan-era did little to stem the
flow of drugs in urban communities or
address the health-related harms of
substance misuse. It did, however,
drive the mass incarceration that has
worked to disappear millions of
residents, hollowing out whole cities
and demoralizing multiple
generations.

As famed criminologist Michael Tonry
noted Malign Neglect, his 1994 study
of the drug war's racial disparities,
“the War on Drugs foreseeably and
unnecessarily blighted the lives of
hundreds of thousands of young,
disadvantaged Americans, especially
black Americans, and undermined
decades of effort to improve the life
chances of members of the urban
black underclass”.®?

This is why in many Black and brown
neighborhoods, the legacy of crack is
not violence or addiction. Rather, it is
the political alienation and economic
despair caused by the wholesale and
indiscriminate criminalization of entire
communities.






THE POLICING OF PROHIBITION

PHILOSOPHIGAL &
PROGEDURAL
IMPERATIVES

"A strong, commendable desire to see
that people are treated fairly makes
us worry about allowing the police
to rout persons/who are undesirable
by some vague or parochial
standard. Arresting a single drunk
or a single vagrant who has harmed
no identifiable person seems
unjust, and in a sense it is.”

— George Kelling and James Q. Wilson
Authors, "Broken Windows"

24



“A BUSINESS APPROACH
TO CRIME REDUCTION"

"From the point of view of
halting illicit drug traffic,
simple possession is the least
meaningful enforcement tool
in terms of agent time, court
time, and the Bureau's overall

mission".t

— Michael Sonnenreich
Co—Creator of the Controlled Substance Act

Beginning in the 1980s, politicians
started to turn to the professional
organizations of law enforcement
agents when they needed to burnish
their “tough on crime” credentials.
Elected officials began to seek
endorsements and solicit strategic
advice from police wunions and
prosecutors associations. This
conferment of political legitimacy,
especially when coupled with the drug
war's influx of law enforcement
funding, bolstered the credibility and
influence of police unions and similar
professional organizations.

These newly credentialed associations
began to act like any other special
interest group.? Their advocacy has
worked to subvert the public's desire
for a «culling of counter-narcotics
efforts.® Law enforcement actors have
professional and parochial interests in

the perpetuation of the drug war;
their lobbying efforts have made it all
but impossible for elected officials to
advance a less punitive approach to
narcotics control.*

The introduction of CompStat and
similar “quantified policing” programs
brought about another paradigm shift
in American policing.® In the 1990s,
the country's “drugs on the table” style
of narcotics enforcement would be
displaced by computer programs that
used comparative statistics to assess
law enforcement activity. ’

Policymakers began to evaluate a
police department's performance by
the number of criminal apprehensions
its officers made.  Chiefs, under
tremendous pressure to put big
numbers up on the board, turned to
an increasingly proactive policing
strategy. Precinct leaders dramatically
expanded their departments’
street-level efforts; patrol officers
were instructed to engage in as many
public encounters as possible. Law
enforcement agents began to arrest
more and more people for even the
lowest-level criminal infractions.?

For cops looking to make ballooning
arrest quotas, targeting people for
low-level drug violations was a
low-hanging fruit. The aggressive
policing of marijuana offenses was an



easy way for cops to make rank, and
maintain the federal funding upon
which their bloated budgets had come
to depend.

THE DYNAMICS OF THE
MARIJUANA
MARKETPLACE

“To many law enforcement
professionals and
commentators, the idea that
one would invest the
enormous amount of time and
effort that continuing
street-level enforcement
requires for nothing more
than increased
inconvenience to buyers and
sellers of drugs seems
absurd.’

— U.S Department of Justice

Since its inception, America's drug
control efforts have focused on the
supply side of the market.' This
approach is premised on a simple
theory: by concentrating resources on
restricting the growth, manufacture,
and  distribution  of  controlled
substances (via severe penalties for
use and production), law enforcement
agencies will force prices up, and
consumption down.

And yet—five decades and billions of
dollars later—the country’s cannabis
consumption has remained
unaffected.”” Marijuana remains the
most commonly used illicit drug in the
United States.”” The dynamics of the
modern marijuana marketplace is a
case study on the way enhanced drug
enforcement activity can have an
oppositional impact on the price and
availability of a controlled substance.

Law enforcement agencies are already
at a disadvantage when policing drug
use. Drug law violations, unlike their
violent counterparts, tend to be
“victimless” crimes lacking
(cooperative) witnesses. By its very
nature,  counternarcotics  activity
requires a problem-oriented policing
approach.

The unique dynamics of cannabis
commerce compound these obstacles.
To avoid legal repercussions, the
marijuana market has evolved to rely
on small transactions conducted by a
large volume of sellers within a
highly-private social network. Law
enforcement agencies quickly realized
that the policing tactics developed to
patrol heroin or cocaine use (sweeps,
buy-busts, observation sales, etc.)
were ineffective during the conflict's
cannabis crusade.™



And so the penology that emerged out
of the 1990s ‘marijuana offensive’ was
predicated on the expansion and
escalation of increasingly proactive
policing tactics.™

THE ADVENT OF
‘BROKEN WINDOWS’

“A strong, commendable
desire to see that people are
treated fairly makes us worry
about allowing the police to
rout persons who are
undesirable by some vague or
parochial standard.
Arresting a single drunk or a
single vagrant who has
harmed no identifiable
person seems unjust, and in a
sense it is.”*®

— George Kelling and James Q. Wilson
Authors of Broken Windows (1982)

Beginning in the 1970s, violent crime
rates began to rise sharply.” As
frightened  constituents  pressed
politicians to curb crime, law
enforcement officials turned to a

ORDER MAINTENANCE:

“Instead of a War on Poverty,
they got a War on Drugs. So the
police can bother me.”®®

quality-of-life, also known as a broken
windows, policing philosophy."” The
“success” of this proactive strategy
pivoted on law enforcements’ ability
to stop large swaths of the population
for petty offenses like marijuana
possession.

Then, starting in the 1990s, American
communities began to enjoy the
lowest crime rates they'd seen since
the 1970s. Despite this low-crime
reality, influential public figures like
NYC Mayor Rudy Giuliani championed
an (even more) aggressive drug
enforcement action under the banner
of ‘continuing crime deterrence’. A
similar  strategy played out in
stationhouses across the country.'®

Quality-of-life  (also called order
maintenance) policing flooded the
country's communities of color with
foot patrols.” As these swelling ranks
of street cops ramped up the
enforcement of low-level drug
violations, they doubled-down on the
use of stop-and-frisk, reverse stings,
and other
constitutionally-questionable tactics.?

— Tupac Shakur
Changes (1992)

The broken windows philosophy
demands police officers come down
hard on any infraction they come
across, regardless of how unserious it



may seem.

Given crime rates were at some of
their lowest points in recorded history,
many questioned the utility of the
nineties increasingly severe sanctions.
But police chiefs—their resolve
buoyed by a surge in federal
counternarcotics funds—didn't break
rank. Law enforcement officials
continued to argue that harsh
punishment for petty offenses would
deter people from committing more
serious crimes.

By the late 1990s, stop-and-frisk (and
similar  police-initiated encounters)
had become the tactical engine of
America’s drug enforcement
apparatus. Police chiefs deployed tens
of thousands of officers onto the
streets of American cities for the sole
purpose of making as many of these
(constitutionally-questionable)
searches and seizures as they could.

Law enforcement’s legislative
counterparts took this
“punish-to-deter” approach to the next
level. By their reading, it wasn't
enough to make sanctions for
low-level drug possession more
certain; they'd also need to be more
severe. And so the 1990s' and early
2000s’ proliferation of (racially biased)
pretextual stops dovetailed with
increasingly ~ harsh ~ punishments

(longer prison terms, fewer
opportunities for probation, enhanced
collateral consequences, etc.) for
low-level marijuana infractions.

STOP-AND-FRISK:

Criminologists often call stop-and-frisks (and
other pretextual stops, searches, and seizures)
Terry stops, after the 1968 court case that
validated their legality; laying the groundwork for
their deployment on America's streets and
highways.

Before the Supreme Court's landmark Terry v.
Ohio decision, the Fourth Amendment's
prohibition on unreasonable searches and
seizures limited law enforcement officials' ability
to search suspects without probable cause.
Post-Terry, the investigatory standard was
lowered to "reasonable suspicion”. The ruling
stipulated that a law enforcement officer was
legally entitled to search (aka frisk) a pedestrian
or motorist during a stop if they had ‘reasonable
suspicion’ that the suspect in question was
connected to criminal activity and/or posed a
danger to the officer or the general public.

Subsequent court cases expanded upon what
exactly constitutes reasonable suspicion. Today,
a police officer's observations, tips from
informants, and other factors (i.e an individual’s
appearance and behavior) can all serve as
"reasonable suspicion." Court decisions made
under the specter of the drug war also empowers
officers to use any drugs found during these
stop-and-frisks as evidence in criminal
proceedings.

Terry v. Ohio granted the police a very powerful
weapon in their quest to crack down on low-level
drug violations. Nowhere was this trend more
pronounced than in New York City.
Stop-and-frisk was introduced in the mid-1990s,
grew during the early 2000s, and rapidly
increased starting in 2006— when there were
500,000 stops in New York City alone.?” During
Michael Bloomberg’s twelve-year term as mayor,



NYPD officers stopped and frisked roughly five
million people. The city’s residents of color were
subjected to these invasive encounters at rates
that hovered around 9X those of their white
peers.

As the use of these random, arbitrary stops grew,
evidence of their racial bias mounted. In 1999,
the Attorney General of New York conducted a

study of the 175,000 (recorded) pedestrian stops
the NYPD made from 1998-1999. The report
found that 50% of people stopped were Black,
despite making up a quarter of the city's
population. This community profiling was not
just discriminatory, it was also ineffective. The
NYPD had to stop 9.5 Black residents to yield an
arrest, whereas they only had to detain 7.9
white residents for the same outcome.?

In 2011—the height of New York's stop-and-frisk
strategy—the NYPD made nearly 700,000
(recorded) stops. 87% of those stopped were
Black or Latinx, the ‘suspects’ overwhelmingly
young men under 30. Nearly 90 percent of those
stopped were found to be innocent of any
wrongdoing. In fact, a 2009 analysis found that
once stopped, people of color were no more
likely than white detainees to be arrested.?

Despite overwhelming evidence of its
ineffectiveness and racial bias, Mayor Bloomberg
defended stop-and-frisk policies throughout his
tenure, even going so far as to claim that the
city's police department “disproportionately
stopped whites too much and minorities too
little".?*



THE POLICING OF PROHIBITION

THE 19908 & THE
NEW MARIJUANR
MENAGE

"Marijuana is probably the
most dangerous drug in the
United States today."

— Ronald Reagan
President of the United States of America

January 1981 - January 1989
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BLUNT CULTURE & TEEN
USE AT THE TURN OF THE
CENTURY

“Marijuana really was not
seen as a serious public
health problem—--then, or
today... there was an effort
to imply that marijuana was
a public health problem, to
justify the tough measures
taken against those who
experimented with it. But it
was really a very phony
effort. It was policymakers
trying to hide behind the
skirts of science, trying to
say that marijuana poses a
threat to the health of young
people.”?®

— Dr. Peter Bourne

U.S “Drug Czar” (Special Assistant to the
President for Health Issues)

Carter

Administration

The end of the crack epidemic was
met by cratering crime rates and a
public fatigued by—if not downright
suspicious of—claims that a drug war
victory was around the corner. But
whereas the novelty of crack easily
aroused a public panic, Americans
were growing tired of being lectured
about the wickedness of weed.

With  Americans less and less

concerned by adult cannabis use,
officials turned to a new boogeyman:
a slight rise in teenage cannabis
consumption.  Citing the spike,
authorities implied that a new drug
epidemic—the modern version of the
1930s  ‘marijuana menace'—was
imminent.?” A public frenzy (its tone
and tenor barely discernible from the
crack-induced  hysteria  of  the
preceding decade) quickly ensued.

Authorities  justified  this  new
‘marijuana crusade’ by exploiting an
almost primordial American
connection between race and crime.?®
A Justice Department memo laid out,
in nakedly uncoded terms, the
racialized underpinnings of this
insidious approach. “Marijuana has
replaced crack cocaine as the drug of
choice among  youthful  adult
arrestees,” the DOJ wrote. The memo
went on to suggest that America’s
increase in teen cannabis use could be
attributed to the “youthful, inner-city,
predominately black hip-hop
movement."*

In alluding to the threat of Black,
marijuana-smoking juvenile
delinquents, officials were capitalizing
on contemporary anxieties around
African-American adolescents.?® 3" 32

The irony of it all was while teen
marijuana use had indeed risen, Black
teens and their hip-hop inflected



‘blunt culture’ weren't to blame.?® 3
Arrest data indicates that the uptick in
adolescent use had been incubated in
the  country's suburbs  before
spreading to its urban centers.® Then,
like today, teen cannabis use was
more prevalent in America’s
middle-class white communities than
in its inner cities. This has been true
since the federal government started
measuring adolescent drug use in
1977.%¢

Though the data discredited the
Justice Department’s thesis, the myth
of the marijuana-smoking
superpredator played into racial
attitudes around the innate criminality
of Black adolescents.?” A 1991 study
by the National Opinion Research
Center found that the majority of
white  Americans  believed the
country’s Black  citizens  were
“violence-prone”.®

The media seized upon the framing of
white, suburban virtue foiled by Black,
urban vice.** % According to this
reading, while marijuana might not be
all that dangerous, the people who

use it certainly are.*'This narrative
would drive the drug war’'s cannabis
offensive.

THE MYTH OF THE
“SUPERPREDATOR”

Despite the 1990's downturn in juvenile
violence, Ivy League theorists regularly took to
the pages of national magazines to warn
readers that “fatherless, Godless and jobless”
Black teens had left Americans “sitting atop a
demographic crime bomb.”? 43 44

In 1996, Princeton professor John J. Dilulio
claimed that “oll that's left of the black
community in some pockets of urban America is
deviant, delinquent and criminal adults
surrounded by severely abused and neglected
children, virtually all of whom were born out of
wedlock.” He went on to suggest that this
blighted Black America had given birth to a
generation of  “superpredators"—“radically
impulsive, brutally remorseless youngsters.” 4

Social scientists exacerbated the public’s
concern by leaning on the myth of the
“superpredator” to paint a bleak outlook for the
entire country. In 1995, James A. Fox—the Dean
of Northeastern University's College of Criminal
Justice—predicted the misbehavior of these
Black juvenile delinquents would cause a
“bloodbath in about 10 years.” In a 1996
report prepared for the U.S Attorney General,
Fox warned that the delinquency of Black
adolescents had put America "on the verge of
another crime wave that will last well into the
next century.”



A DOUBLING-DOWN ON
LOW-LEVEL OFFENSES

“We're in a war, and so even
casual drug use is treasone..
Casual drug users ought to be

taken out and shot.”**

— Daryl Gates

Chief of the Los Angeles Police
Department (LAPD)

1978 - 1992

In a mid-nineties press conference,
New York City Police Commissioner
Howard Safir laid out his department’s
drug enforcement strategy. “Our plan
is to attack [drug-related crime] on all
levels,” he announced. “We're not just
going after the major traffickers; we're
gonna harass the little guys on a daily
basis.”

This approach would soon be
reflected in police departments across
America. The post-1980s drug war has
come to be defined by a proliferation
of low-level drug arrests,
overwhelmingly for marijuana
possession.>? =3

This new approach was driven more
by changing police incentives and
secular processes in the country’'s
criminal landscape than American
cannabis consumption patterns.

In the 1970s, law enforcement officers
devoted a significant amount of their

time to the policing of
marijuana-related  offenses.>®  But
during the Reagan-era ‘weed

reprieve’, police authorities began to
allocate most of their limited drug
enforcement  resources to the
apprehension of major traffickers and
the policing of heroin and cocaine
use.>> When serious crime plummeted
it freed up personnel, enabling
precincts to focus on petty offenses
like cannabis possession.*® The 1990’s
deployment of COMPSTAT and other
quantified  policing  tools  only
exacerbated this impulse. And new
(drug war-driven) amendments to civil
asset forfeiture statutes also created
financial incentives for police officers
to double-down on these low-level
violations.>’

This shift in enforcement strategy is
borne out by the data. Beginning in
the 1990s, law enforcement agencies
allocated more resources to the
policing of simple possession than
taking down drug sellers. During the
cannabis offensive, the arrest rate for
drug possession skyrocketed,
reaching its 30-year peak in 2006 at
162% above its 1980-level.”® As the
drug policy scholar Joseph Kennedy
explains in Sharks and Minnows in the
War on Drugs:



“The majority of [drug
arrests overall] are for very
small quantities of
marijuana, and the majority
of the remaining arrests are
for very small quantities of
hard drugs. Racial
disparities are not just
preserved but magnified
throughout. The
overwhelming majority of
drug arrestees in state
court are not “great white
sharks” but small brown
minnows in more than one
sense.”®

For decades, authorities have been
resigned to the futility of this
strategy.®® “At first glance, the
limitations and hazards of this
strategy seem more apparent than its
strengths,” a 1989 Department of
Justice memo read, “It hardly seems
worthwhile to send the police out
daily to battle street-level drug dealers
to achieve nothing other than market
disruption.”®’

Nevertheless, American police
departments persisted. The enhanced
street-level enforcement of marijuana
laws has had an oppositional impact
on the cost, availability, and potency
of the drug.®2%3

POT AS PRETEXT: A CASE STUDY
FROM NEW YORK CITY

While the battles of America's War on Weed
were waged across the nation, perhaps nowhere
was the policing of marijuana offenses more
aggressive than in New York City.%* From 1975 to
the early 1990s, an NYPD officer could expect to
be teased—or even scolded—for apprehending
a marijuana smoker.

That all changed in 1994, when newly-installed
Police Commissioner William Bratton (under the
leadership of Mayor Rudy Giuliani) began to
lean more heavily into his “broken windows”
policing strategy. One of the key pillars of Order
Maintenance Policing (OMP) was eliminating the
social visibility of marijuana use.®*%® The
virulently anti-drug commissioner formed a
special Narcotics Initiative tasked exclusively
with driving “open-air drug activity off the
streets”. Patrol officers were given explicit
instructions to arrest any resident seen smoking,
possessing, or selling marijuana in public.®’

Bratton's successor—former Drug Enforcement
Administration official Howard
Safir—doubled-down on this approach. Safir,
who often (falsely) claimed that "60 to 80
percent of all crime is related to drugs", pushed
back against those who questioned the legality
and effectiveness of this strategy.

Soon, the Narcotics Initiatives’ efforts were
bolstered by the launch of “Operation Condor”,
a controversial drug-enforcement effort that
deputized up to 1,000 off-duty NYPD officers to
make low-level drug busts each day.®®
Operation Condor’s focus on low-level
offenses—its officers made over 15,000
possession arrests in the first three months of its
existence—were so heavy-handed that
commanders criticized his “relentless, strategic
policing” publicly, arguing that the hyperfocus
on low-level offenders was heightening “tension
between the police and minorities.” 679717273

The number of NYPD officers increased by 47%
between 1990 and 1997.” From 1990-2002,
New York City saw a 2,461% increase in arrests
for low-level possession. Of the 8 million-plus
marijuana arrests made by the NYPD between
2001 and 2010, 88% were for possession
alone.”



In New York City, the hyperfocus on low-level
marijuana offenses was compounded by the
rampant abuse of stop-and-frisk tactics and a
loophole in the state’s marijuana laws. Though
the state legislature had decriminalized
marijuana possession two decades before,
conservative factions had fought to ensure that
those caught with the substance “in plain view”
were still subject to arrest.”®

The marijuana in public view loophole became
a foundational part of the NYPD's quality of life
policing strategy.i At the beginning of a stop, the
police officer would direct the suspect to empty

their pockets. If said pocket contained even
trace amounts of marijuana, the drug was in
“plain view”, giving the officer grounds for an
arrest.

Predictably, marijuana possession arrests
increased in tandem with "stop and frisk" and
other quality of life efforts.”” By 2000, the NYPD
was making around 50,000 marijuana

MARIJUANA ARRESTS IN
THE EARLY 2000s

“While perhaps it cannot be
statistically proven that
marihuana or other
dangerous drugs may be the
cause of originating crime,
nevertheless the use of
marihuana or dangerous
drugs is related to increased
criminal activity.”®t

— Memo Prepared for Griffin Bell
U.S Attorney General, 1977-1979

As gatekeepers of the criminal justice
system, police officers hold the
exclusive authority to enforce our

possession arrests each year, a 5000% increase
from the decade before. The same year,
marijuana arrests accounted for fifteen percent
of all NYPD adult arrests, making it the
single-largest category of police apprehensions
in the city.

Until Recently, the city’s four largest boroughs
ranked in the top five U.S. counties in per capita
marijuana arrest rates. Though recent years
have seen the volume of marijuana arrests in
New York City dip slightly, the racial disparities
remain. In 2020—although white New Yorkers
are twice as likely as their non-white
counterparts to consume cannabis—Black and
Latinx people continue to make up over 93% of
those arrested on marijuana charges.”®

A 2009 New York Times headline had it right.
“Whites Smoke Pot, but Blacks Are Arrested.””? %

country’s laws. And while “police work”
encompasses a cornucopia  of
practices, techniques, and tactics, in
the American imagination, law
enforcement activity tends to be
expressed (and evaluated) by a very
basic figure: arrest numbers.

Starting in the mid-1980s, the United
States began to see a spike in the
number of arrests for drug law
violations.®?? The majority of these
arrests were for ‘hard’ drugs like
heroin and cocaine.®®

Starting around the inauguration of
George H.W Bush, the primary target
of U.S drug enforcement efforts began
a dramatic shift. The vast majority of



drug enforcement activity began to
center around the policing of low-level
marijuana offenses. For example, in
1990, the NYPD made less than 1,000
arrests for marijuana possession each
year. Ten years later, the annual
number had risen to over 50,000.4

The increase in New York City
cannabis arrests reflected a national
trend. The last decade of the
twentieth century saw America’s War
on Drugs evolve into a War on Weed.

In 1991, the country saw around
88,000 marijuana arrests. In 2002,
American police officers made over
730,000.8> This growth cannot be
attributed to an uptick in all police
activity; overall arrest numbers grew a
mere 3% during the same period. Nor
can it be blamed on expanded drug
enforcement.?® In fact, nearly 80% of
the decade’s increase in drug arrests
(450,000 total) can be attributed to
marijuana possession apprehensions
alone.

And despite law enforcement’s
purported focus on interdiction,
marijuana trafficking arrests declined
during this period. The proportion for

possession,
doubled.?

however, nearly

Apprehensions continued to soar in
the early aughts. The sheer numbers
behind these efforts are staggering. In
2007—arguably the war on weed’s
high-water =~ mark—American  law
enforcement agencies made 775,000
marijuana arrests. That number has
only dipped slightly since.®® Starting in
1996, the number of annual marijuana
arrests began to exceed those for all
other types of drugs. In 2002, these
infractions would account for 45% of
all drug arrests across the country.
That proportion has held steady into
today.®

Beginning in 1999, marijuana law
violations became the country’s single
largest arrest category, a reality that
continues to be reflected in current
crime reports.®® In 2018, American
police departments made over
600,000 arrests for marijuana
possession alone, more than they
made for all murder, rape, robbery,

and other serious crimes combined.”
92



THE POLICING OF PROHIBITION

THE GOLLATERAL
GONSEQUENGES OF
GANNABIS POLIGING

"sss By every standard, the war
has been harder on Blacks than
on whitegs that this was
predictable makes it no less
regrettable.”

— Michael Tonry
Criminologist, University of Minnesota
Malign Neglect: Race, Crime, and Punishment in America
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Many have compared America's
criminal justice system to a one-way
ratchet, turning only in the direction of
criminalizing  more conduct with
increasingly more punitive penalties.?
Curiously, this hasn't been the case for
all cannabis consumers. History shows
us that the policing of marijuana
prohibition—at  least in certain
neighborhoods—has been largely
discretionary, ebbing and flowing
according to changes in the national
mood.

Since the dawn of the marijuana
prohibition, politicians and police
departments have framed cannabis
policy according to what Matthew
Lassiter has coined the “suburban
crisis”. In this construction, white
middle-class youth are innocent
victims who must be protected from
both “the illegal drug markets and the
criminal drug laws”.%’

During the early twentieth century,
Black and Mexican marijuana users
were characterized as criminals
hell-bent on destroying the lives of
white children.®® Lock them all up,
‘mainstream’ America cried. The
calculus changed in the 1960s and
1970s, when vast numbers of
middle-class white Americans were
being  threatened with  felony
convictions for smoking weed.”® A
parents' movement quickly forced
politicians to reduce local, state, and

federal sanctions for marijuana use.'®
101

In the early 1990s, as the myth of the
marijuana-smoking superpredator
crept back into public consciousness,
lawmakers ratcheted the penalties
back up. In 1977, the Drug
Enforcement Administration
acknowledged they were considering
decriminalization. A few years later,
marijuana was once again “the most
urgent drug problem facing the United
States”.'®

Unsurprisingly, the “suburban
imperatives” of white, middle-class
America (of which police officers are
arguably the institutional embodiment
of) continued to shield their children
from these new laws. The country’'s
Black and brown residents have never
enjoyed such protections. Since the
early nineteenth century, marijuana
laws have painted marijuana users of
color as predatory criminals in need of
punishment.

This dynamic is reflected in the data.
Starting in 1991, all racial groups
experienced a substantial increase in
the number of marijuana arrests.
During President Clinton’s first term,
the number of marijuana-related
arrests increased by 43%, climbing
past 500,000 arrests in 1995 alone.'®

But the racially-biased nature of
cannabis law enforcement became



apparent almost immediately. By the
end of the decade, the racial
disparities had become shocking.'** By
2002, though Black residents made up
around 14% of the country’s
marijuana consumers, they would
constitute 30% of marijuana arrests.'®
As criminologist Michael H. Tonry
notes, "anyone with even the most
cursory knowledge of drug-trafficking
patterns and of police arrest and
incentives could have foreseen that
the enemy troops of the War on Drugs
would consist largely of young,
inner-city Black males."% %

RACIAL DISPARITIES IN
WEED ARRESTS

“Urban black Americans have
borne the brunt of the War on
Drugs. They have been
arrested, prosecuted,
convicted, and imprisoned at
increasing rates since the
early 1980s, and grossly out
of proportion to their
numbers in the general
population or among drug
users. By every standard, the
war has been harder on Blacks
than on whites; that this was
predictable makes it no less
regrettable.”

— Michael Tonry
“The Malign Effects of Drug and Crime

Control Policies on Black Americans”
(2008)

The wvast majority of modern
marijuana enforcement activity has
been directed at Black and Latinx
communities, a skew at odds with
race-specific breakdowns of cannabis
consumption, 1%

In public statements, politicians and
police chiefs attributed the
proliferation of these public-police
encounters to enhanced gun control
efforts. But a study of over two million
pedestrian stops  showed no
significant  relationship  between
marijuana enforcement activity and
firearm recovery, thus rendering the
primary rationale for aggressive stop

activity useless. The study also
confirmed that marijuana
enforcement activity was
overwhelmingly centered in
majority-minority neighborhoods,

despite the most disproportionately
targeted communities having “little
connection to crime or disorder.”"*

These  disparities have  grown
exponentially during the twenty-first
century. A 2013 ACLU report found
that, on average, a Black person is
3.73 times more likely to be arrested
for marijuana than a white person,
even though Blacks and whites use
marijuana at similar rates.?

This  dynamic continues almost
unchanged today. From 2010-2019,



racial disparities actually worsened in
the majority of American states.™"

These disparities cannot be explained
by racial differences in the frequency
or geography of African-American
marijuana use. Despite virtually
identical usage rates, Black marijuana
users are significantly more likely to
be arrested for cannabis possession
than their white peers." And there is
no evidence that marijuana use is
substantially higher in
majority-minority communities,
undercutting  the  "neighborhood
context” theory."'3

A recent study found that Black
people's higher probability of being
arrested for a drug violation was not
attributable to differences in drug use,
non-drug offending, or neighborhood
context. A study showed that 87% of
Black residents' increased likelihood
of undergoing a marijuana-related
arrest can be directly attributed to
racial bias in law enforcement.'

Sadly, drug war advocates remain
impervious to the facts. Even after his
tenure as New York City Mayor,
Michael Bloomberg made a point of
doubling-down on the discriminatory
nature of the city's stop-and-frisk
strategy. Leaked audio from a 2015
speech shows Bloomberg admitting
that the deployment of the NYPD's
quality-of-life policing was
racially-biased. "So one of the

unintended consequences of
[stop-and-frisk policies] is people say,
'Oh my God, you are arresting kids for
marijuana that are all minorities'. Yes,
that's true,” he concedes. He went on
to explain his rationale thusly, "[It's]
because we put all the cops in
minority neighborhoods... because
that's where all the crime is.”'"

The racially disproportionate policing
practices of the ‘War on Weed' is an
example of what socio-legal scholars
call  spatial governmentality, a
"technique of government that aims
to manage populations  with
discourses of community, risk, and
security.""® This technique all but
guarantees a negative feedback loop.
When police limit  marijuana
enforcement to a specific
demographic, it perpetuates the
impression that the weed business is
the near-exclusive domain of Black
and Latinx youth.""”

The policing-assisted framing of drug
use as the exclusive realm of the poor
and nonwhite enables the
(mainstream, disproportionately
white) American political culture and
public consciousness to conceptualize
the issue as an assault on American
values and society. This creates a
siege paradigm that justifies existing
oppressive sanctions and demands an
increasingly more severe carceral
response.



Simply put, marijuana enforcement
efforts appear to have been less about
crime reduction than maintaining
social control.

IMPACT ON CANNABIS
CONSUMPTION &
PUBLIC HEALTH

"The current policy focuses
law—enforcement efforts on
the lowest level of the
distribution line, the
street—-level dealer. And
unless we ignore all
evidence to the contrary, the
current policy has little or
no impact upon the drug
abuse problem."

— Michael Gelacack
Former Vice Chairman of
the United States
Sentencing Commission

Despite evidence of its discriminatory
practices and general ineffectiveness,
police departments and politicians
across the country continue to pursue
broken windows policing practices.. As
the headlines attest, these
heavy-handed  policing strategies
expose people of «color to a
heightened risk of being brutalized
and killed during a police encounter.

To add insult to injury, the costs
stop-and-frisk practices have imposed
on people of color has not been offset

by any substantial reduction in crime
or drug consumption.”® In fact, on
both  counts—it has had an
oppositional  effect. The  data
overwhelmingly suggests that the
aggressive enforcement of marijuana
law violations has had virtually no
impact on  American  cannabis
consumption. And the heavy-handed
enforcement of unpopular laws like
marijuana prohibition has worked to
erode the legitimacy of authorities,
thus reducing compliance with the law
and cooperation with the police.

EXPANDING POLICE
POWER & IMPACT ON
CRIME REDUCTION

"From the point of view of
halting illicit drug
traffic, simple possession is
the least meaningful
enforcement tool in terms of
agent time, court time, and
the Bureau's overall

mission".®

— Michael Sonnenreich
Co—Creator of the Controlled Substance
Act of 1970

The aggressive policing of drug
violations have reinforced negative
public attitudes toward law
enforcement  (especially amongst
America’s most disadvantaged
communities.'® As the use of these
random, arbitrary stops grew, so did



evidence of the policy’s racial bias. A
1999 study commissioned by the
Attorney General of New York State
found that Blacks and Latinx city
residents were stopped and frisked by
the NYPD at a disproportionate rate,
even after controlling for population
and crime rates."” Over a decade
later, another AG report showed the
dynamic hadn't changed."*

In August of 2013, a U.S district court
ruled that New York’s “stop-and-frisk”
policing practices—which saw NYPD
officers detain and search over 4.4
million people in less than a decade,
twice the national rate—represented a
sweeping, systematic violation of the
Fourth Amendment protections.

While the lawsuit centered on a claim
that the NYPD's stop-and-frisk policy
was a gross violation of the plaintiff's
fourth amendment rights, United
States District Judge Scheindlin’s
opinion—issued after the landmark
ruling—touched on issues beyond the
practice’s  unconstitutionality  and
general ineffectiveness. The success of
law enforcement activity is in large
part dependent on a community’'s
willingness to cooperate with police
departments. Scheindlin wrote:

"It is important to recognize the
human toll of unconstitutional stops.
While it is true that any one stop is a
limited intrusion in duration and
deprivation of liberty, each stop is also
a demeaning and  humiliating

experience. No one should live in fear
of being stopped whenever he leaves
his home to go about the activities of
daily life. Those who are routinely
subjected to stops are overwhelmingly
people of «color, and they are
justifiably troubled to be singled out
when many of them have done
nothing to attract unwanted attention.
Some plaintiffs testified that stops
make them feel unwelcome in some
parts of the city and distrustful of the
police. This alienation cannot be good
for the police, the community, or its
leader. Fostering trust and confidence
between the police and the
community would be an improvement
for everyone." %3

Scheindlin was right. The social and
psychological impacts of
stop-and-frisk—a policy Brown
University professor Nicole Gonzalez
Van Cleve characterizes as habitual
"racial degradation rituals"—cannot
be overstated.™*

Research suggests that the
increasingly proactive and punitive
policing of low-level offenses have had
a deleterious psychological effect on
the residents of neighborhoods where
these police officers are
disproportionately assigned.'® Police
encounters are so closely correlated
with self-reported trauma, anxiety,
and other mental health problems
that in 2018, The American Public
Health Association (APHA) declared



police violence to be a public health
issue.'#

And because the discriminatory
deployment of stop-and-frisk-assisted
marijuana enforcement engenders
distrust of (and in the most impacted
communities, active disdain for) police
departments, heavy-handed
marijuana enforcement activity can
actively undermine crime reduction

efforts. While the relationship
between police contact, psychological
strain, and subsequent criminal
behavior—especially amongst young
African-American men—is hard to
unpack, many studies suggest that
frequent contact with law
enforcement predicts increases in
Black and Latinx  adolescents’
self-reported criminal behaviors.
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THE POLITICS OF
DENIAL'

s and [Nixon]
said, “You and I
care about
treatment. But
those people down
there, they want
those criminals
off the street.”
And that was the
way he said it.
And it was
probably 99.9%
right.?
- Myles Ambrose
Head of the White House Office of Drug

Abuse Law Enforcement
Nixon Administration

As far back as the 1980s, the federal
government had reams of data
showing that taking a criminal justice
approach to drug policy is, in a word,
ineffective.’

A few years later four-star General
Barry McCaffrey, who would go on to
head the National Drug Control Policy
Office—described the drug war as “a
failed social policy [that] has to be
re-evaluated”  after  citing the
extraordinary number of drug

offenders in U.S. prisons.

He went on to decry the creation of
what he termed a "drug gulag” and
suggested that if the US stayed on its
punitive course, "we're going to
bankrupt ourselves. Because we can't
incarcerate our way out of this
problem."

Yet, in the face of overwhelming
evidence of its ineffectiveness, drug
war advocates pushed for more
money, more
propaganda, and more public support
for the drug war. The 1980s and
1990s' flurry of federal anti-drug
funding and related drug war
legislation enjoyed broad bipartisan

manpower, more

Congressional support. ®

In 1990, President George H.W. Bush
declared a new War on Drugs in a
nationally televised speech. In his first
joint session in Congress, the
newly-elected President railed against
the "the scourge of drugs" and
demanded an even more
overwhelming commitment of federal
dollars and militarized personnel to
the conflict, which would be fought
"house-to-house,

neighborhood-by-neighborhood, and
community-by-community".e A few



months later, Congress authorized an
increase of around a billion dollars in
budget outlays to escalate the drug
war “on all fronts".” At $10.4 billion,
Bush's 1991 drug war budget
represented a tenfold increase from
1985's budget.?

These funds were almost exclusively
allocated to law enforcement efforts.’

Why did the federal government
continue to steer billions of dollars
into interdiction and other law
enforcement efforts in the face of
mounting evidence of its failure?

Some of this can be chalked up to the
politics of denial.

The biggest culprit, however, was
undoubtedly self-interest. Today, as
the country considers taking a more
public health approach to problematic
drug use, public officials continue to
maintain that the drug war's punitive
measures were “good policy gone
bad,” a misguided, but
well-intentioned effort to serve the
public interest.

The truth, of course, is much more
complicated. In many ways, the drug

war continues because the interests of
the American public aren't aligned
with those of the police.

WARTIME RHETORIC

The rhetoric of the War on
Drugs—which is predicated on the
moral inferiority and inherent
criminality of drug
consumption—has  defined  the
construction of the conflict, as well
as the policing strategies that
define the country’s
counternarcotics efforts.’”"

In painting illicit drug use as an
existential threat to America's
continued survival, "drug speak"
implies that drug use can be
curtailed through an aggressive
supply-side reduction model. This
framing doesn't just establish law
enforcement's legitimacy as the
"primary solution to the U.S. drug
problem," it  "endorses an
unprecedented vigor and reach in
applying  criminal  and  civil
penalties to those who defy".’? '3

As Kraska & Kappler noted in 1997,
“it takes little acumen to recognize
how the metaphor of "war"-with its

emphasis on occupation,
suppression through force,
and restoration of

territory-coincides naturally with
the ‘new science’ of the police
targeting and taking control,
indeed ownership, of politically
defined social spaces, aggregate
populations, and social problems



with — military-style  teams and
tactics.”™

Like traditional wartime rhetoric,
“drugspeak” uses images of
struggle and unity—combined with
characterizations of enemies and
allies—to ritualize public discourse
on the subject and make the public
feel that they are supporting (and
sometimes actively participating

in) a social movement of great
consequence.

Reagan described his counterdrug
campaign in military terms, using
words like "battle," "war," and
"surrender."” This enhanced
militarization of the
counternarcotics  effort  was
adopted by public and political
leaders on both sides of the aisle.”™
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DOLLARS FOR DRUG
ENFORGEMENT

1néé

s Law enforcement organizations
are receiving an enormous amount
of funding...If you take those
[marijuanal outiof the equation you
now have a drug problem that is
tiny compared to what we have now.
It would be/hard for those same
agencies to justify continued
budgets at their current levels.”

— Ralph Weisheit
Distinguished Professor of Criminal Justice
I11linois State University
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POLICING FOR PROFIT

"The whole drug war is a
political grab bag, in that
everybody has got their arm

in looking for that political

Jackpot that will either win

them an election, win them a
lucrative position as a

consultant or you name it."*

—Michael Levine
Former Drug Enforcement Administration
Officer

After the 2015 killing of Michael Brown
brought national attention to law
enforcement in Ferguson, the Civil
Rights Division of the Department of
Justice was called in to evaluate the
policing practices of the St. Louis
suburb. They found that Ferguson's
law enforcement practices were
"shaped by the City's focus on
revenue rather than by public safety
needs.""”

The economic incentives of the drug
war have promoted
motivated by profit, rather than public
safety. Unsurprisingly, this dynamic
has catalyzed the proliferation of

constitutionally-questionable,

policing

ineffective, and racially-biased policing
across the country.

Beginning in the 1970s, an
unprecedented amount of local, state,
and federal dollars started to flow into
police departments' coffers. To win
the drug war, law enforcement
leaders argued, they needed more
and more money for things like
narcotics detectives, foot patrols, and
drug-sniffing dogs.'”® Politicians and
policymakers—Iloathe to be painted as
anything but the toughest on
crime—were quick to acquiesce.™

When President Nixon declared
"all-out, global war on the drug
menace in 1973, he announced a
federal drug control budget of less
than $100 million per year.?* By 1980,
it had grown to nearly $1 billion. By
2000, it had ballooned to nearly $11
billion, with the states spending at
least that much.?’" In 2010, the United
States expended roughly $84 billion a
year on drug control efforts.? Today,
local, federal, and state governments
spend twice as much. The vast
majority of these funds are earmarked
for interdiction—not public
health—efforts.?

At the same time, the allocation of
federal drug war funds became even



more  closely intertwined  with
marijuana-focused enforcement. The
incentives created by the drug war's
'cannabis offensive' compelled law
enforcement agencies to further drive
the expansion of revenue-driven
policing practices. And thanks to the
drug war-driven popularity of asset
forfeiture, as well as the increased use
of non-carceral penal options, the
seized assets of pot smokers—as well
as the fines and fees levied on those
apprehended for marijuana law
violations—have become increasingly
larger shares of local, state, tribal and
federal law enforcement agencies'

operating budgets.

Law enforcement practices are not
keeping pace with the liberalization of
public opinion and state policies
around marijuana possession. In
2010, U.S states spent an estimated
$3.6 Dbillion enforcing marijuana
possession laws, a 30 percent increase
from a decade earlier. During the
same period, arrests for most other
types of crime steadily declined.*

AN INFLUX OF FEDERAL
FUNDS

"[Drug abuse] is a major cause
of crime and a merciless
destroyer of human lives. We
must fight it with all of the

resources at our command.25
— Richard Nixon

In an effort to reduce drug-related
crime and support the national
agenda on drug control, The Anti-Drug
Abuse Act of 1988 created The Edward
Byrne Memorial State and Local Law
Enforcement Assistance Grant
Program (EBMGP).?** The lucrative
financial incentives of drug
enforcement grants like the Byrne
Program ensure continued police

enthusiasm for the War on Drugs.

The Byrne Program issues grants to
1,138 local law enforcement agencies
to help them better
prosecute, adjudicate, and rehabilitate
offenders who violate state and local

"detain,

drug laws". With an annual budget in
the hundreds of millions, The Byrne
Program is the primary provider of
federal criminal justice funding to
state and local jurisdictions.?’



By one measure, this federal funding
has been quite effective. Within six
years of receiving their first JAG grant,
a jurisdiction can expect to see a 126
percent increase in drug trafficking
arrests.

But because grant awards are
calculated by looking at a jurisdiction’s
crime data, the allocation of JAG
grants incentivizes agencies to juice
the stats by continually expanding
their drug interdiction activities.”®
Predictably, these JAG-assisted
enforcement actions impact different
communities quite differently. When
researchers looked at cities that
received Byrne grants between 1987
and 2004, they found that the
JAG-enabled increase in drug arrests
disproportionately affected Black and
brown residents.?

A more recent study found that for
every $100 increase in (per capita) JAG
grant funding, “arrests for drug
trafficking increased by roughly 22 per
100,000 white residents and by 101
arrests per 100,000 black residents.”®

These Byrne grants also fund the
multijurisdictional drug task forces
(MJDTFs) that collectively represent

one of the largest funding categories
of the federal War on Drugs. Between
1988 and 1991, the number of
Byrne-funded drug task forces nearly
doubled; they now cover almost 90%
of the US population.®

COPS & CASH: ESCALATION
OF ASSET FORFEITURE

"[Asset] forfeiture can be to
modern law enforcement what
airpower is to modern
warfare."*

— Cary H. Copeland
Director of the Justice Department's
Executive Office for Asset Forfeiture

In 1978, the Comprehensive Drug
Abuse Prevention and Control Act was
rewritten to finance drug law
enforcement. The amendment allows
law enforcement agencies to seize
money and property “furnished or
intended to be furnished by any
person in exchange for a controlled
substance [and] all proceeds traceable
to such an exchange." The
Comprehensive Crime Act of 1984,
further altered confiscation laws and
allowed local police departments to
retain the proceeds from assets seized
as a result of drug enforcement
activities involving federal and local
police cooperation.®



In short, the new (drug war-driven)
provisions in asset forfeiture statutes
enabled police departments to seize
the cash, cars, and valuables of almost
anyone suspected of a drug law
violation, regardless of how low-level.
These  forfeiture laws  created
overwhelming institutional incentives
for local police departments to
commit the lion's share of their
limited resources to the enforcement
of drug violations. According to
Stephen Trott, Reagan's Attorney
General, civil asset forfeiture was
virtually indistinguishable from the
country's cannabis control efforts,
describing the confiscation policy as
"forfeiting everything they own—their
land, their cars, their boats,
everything."*

In 1992, the Director of the
Department of Justice's forfeiture unit
testified to a congressional
subcommittee that “because the
proceeds of these seizures are split
between local, state, and federal law
enforcement agencies, forfeitures
statutes created a perverse set of
financial incentives for police.”® The
salaries, equipment, modernization,
and departmental budgets of law
enforcement agencies are highly
dependent on how much money can

be generated by forfeitures. To pad
their budgets, police officers are
encouraged to chase after cash, not
crime.? 7

Forfeiture laws give police
departments remarkable discretion in
the scope and scale of these
programs. Because police officers are
legally allowed to seize property even
in the absence of compelling—or
really, any—evidence that the assets
were connected to criminal activity,
forfeiture programs are particularly
vulnerable to abuse. In a staggering
80% of civil asset forfeitures, criminal
charges are never filed against
property owners.

Given that the compensation of the
cops called to testify is now contingent
upon a conviction, asset forfeiture
also has a corrupting influence on the
outcomes of criminal cases. The
disposition of these (rare) contested
cases should be considered highly
suspect.

Nearly 80% of the billions in seized
cash and property are taken from
people suspected of drug violations.
The criminalization of cannabis has
served as the backbone of this
profitable police practice. Nearly 32%
of the balance in federal forfeiture



bank accounts comes from
cannabis-related
seizures—significantly more than any
other drug.®®

And police aren't laying claim to the
yachts and jewelry of convicted,
cocaine-dealing cartel bosses. Studies
have shown that forfeiture laws are
disproportionately directed at the
people who can least afford them.**
An ACLU report from Northern
California found that 85% of the
proceeds of federal asset forfeiture in
California go to agencies that police
communities that are majority people

of color. In Philadelphia,
African-American people account for
71% of owners who have cash
forfeited without being convicted of a
crime each year.*® And because they
rarely have the means to challenge
property seizures, the harms of this
abuse are particularly acute for
low-income Americans.

Given the dollars involved in the
practice, it should come as no surprise
that police departments have been
some of the most vociferous
opponents of the liberalization of
marijuana laws.
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THE RISE OF THE
WEED WARRIOR

“America's public enemy
number one/dn the United
States is drug abuse. In order
to fight and defeat this enemy,
it is necessary to wage a new,
all-out offensive.”

— Richard Nixon
President of the United States of America
January 1969 - August 1974
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PARAMILITARY POLICE
UNITS

“America's public enemy
number one in the United
States is drug abuse. In order
to fight and defeat this
enemy, it is necessary to
wage a new, all—-out
offensive."

— President Richard Nixon,
1971

Widespread protests in the wake of
the deaths of George Floyd and
Breonna Taylor have drawn increased
public attention to the apparent
"militarization" of local law
enforcement agencies. The rise of
paramilitary policing is most visible in
the expanded role of Special Weapons
and Tactics (SWAT) teams and the
increasing ubiquity of military-grade
weaponry on American streets.

The drug war has been the driving
force behind the growth of police
paramilitarism over the past several
decades. The ideological, legislative,
and judicial underpinnings of the
conflict work to both accelerate and
normalize this shift. The adoption and

deployment of wartime weapons,
attire, tactics, and organizational
structures were largely driven—and
continue to be maintained—by drug
war-related legislation and
enforcement practices. This influx and
influence of military-grade weaponry,
tactics, and organizational structures
have resulted in modern-day police
forces that look more like paramilitary
units than civil servants.

The wisdom and efficacy of using the
apparatus of the U.S military to fight a

domestic  health  problem are

questionable at best. Evidence
suggests  that  this  militarized
approach to the policing of

drug-related activity has had no
impact on American drug
consumption. In fact, by undermining
the efficiency and legitimacy of law
enforcement agencies, this shift has
only further perpetuated—and
oftentimes actively
increased—violence (drug-related and
otherwise) in American communities.
The combat fatigues and
mine-resistant trucks have worked to
enable the "mindset of the warrior

cop", leaving a trail of lost public trust



and obliterated police-public

relationships in their wake.*?

FEDERAL 1003 PROGRAM

“This drug thing, this ain't
police work... I mean, you
call something a war and

pretty soon everybody gonna
be running around acting

like warriors. They gonna be
running around on a damn
crusade, storming corners,
slapping on cuffs, racking up
body counts. And when you at
war, you need a f*¥**ing
enemy. And pretty soon, damn
near everybody on every
corner is your f**¥ing enemy.
And soon the neighborhood
that you're supposed to be
policing, that's just
occupied territory.”*

Major Howard “Bunny” Colvin
The Wire

In 1981, Congress amended the 1878
Posse Comitatus Act—the law that
delineated between the U.S military
and  civilian law  enforcement
agencies—to allow the Department of
Defense to "assist" local police
departments in the enforcement of
drug laws.* The Military Cooperation

with Law Enforcement Officials Act of

1981 initialized the transfer of DoD
training, technology, and equipment
to local, state, federal, and tribal law
enforcement agencies, catalyzing what
1982's National Defense Authorization
Act would call the  "cooperation
between military and civilian law
enforcement” that would become
foundational to the drug war.*

In 1986, President Ronald Reagan
designated drug use as an official
threat to "national security," laying the
groundwork for an even more
accelerated adoption of military
objectives, methods, and equipment
during drug interdiction efforts.*
Less than two years later, the National
Guard was deployed to assist law
enforcement agencies in eradicating
marijuana grows in all fifty states.**%°

The National Defense Authorization
Act of 1990 first authorized the
transfer of military-grade weaponry
and technology from the Department
of Defense to federal and state
agencies ("for use in counter-drug
activities") via the 1208 program. The
same year, Congress authorized the
secretary of defense to fund National



Guard involvement in state-level drug
interdiction operations.

The 1208 program quickly expanded
into the "1033 Program", which was
created by Congress via the 1994
Violent Crime Control and Law
Enforcement Act (the ‘Crime Bill') and
codified into law via the National
Defense Authorization Act for 1997.
The program allows the Department
of Defense to gift military-grade
weaponry to local law enforcement
agencies, provided they pledge to use
the equipment for counter-narcotics
(and beginning in 2002,
counter-terrorism) purposes.”® This
unfettered access to weapons of war
like grenade launchers and armored
vehicles has been what Major Neill
Franklin—the Executive Director of
Law Enforcement Action
Partnership—calls "one of the single
greatest contributors to the public
losing trust in law enforcement."’

Contemporary  public  discourse
illustrates that the ‘drug war’ is not
merely a metaphor. In a 1994 speech
announcing the 1033 program, U.S
Attorney General Janet Reno made it
clear that the enemy troops of the

War on Drugs (American citizens of
color) were virtually indistinguishable
from the hostile forces the U.S military
encountered  abroad. “Let me
welcome you to the kind of war our
police fight every day,” Reno began,
“And let me challenge you to turn your
skills that served us so well in the Cold
War to helping us with the war we're
now fighting daily in the streets of our

towns and cities across the Nation.”?

By this reading, America’s urban cities
are the battlefront, and local police
departments are the brigades.>?

Since 1997, the 1033 Program has
transferred at least $7.4 billion worth
of military equipment (hundreds of
thousands of mine-resistant
ambush-protected vehicles, bayonets
and assault rifles, thousands of
grenade launchers, airplanes, and
helicopters, etc) from the Department
of Defense to local law enforcement
agencies.>*>

At last count, 8,200 local law
enforcement agencies—representing
over 80 percent of US counties—were
currently enrolled in the 1033
Program.®®* To maintain their 1033
enrollment, local law enforcement



agencies must deploy this military
property within a year of receipt.
Studies have shown that the receipt of
military equipment from 1033 and
other federal equipment transfer
programs results in an uptick in police
violence, especially against Black and
Latinx US residents.>’

SPECIAL WEAPONS AND
TACTICS TEAMS

"The house of everyone is to
him as his castle and
fortress, as well for his
defense against injury
and violence as for his
repose."®

— Sir Edward Coke
The “Castle” Doctrine

On August 1, 1966, former U.S Marine
Charles Whitman climbed to the top
of the 32-story clock tower at the
University of Texas. In the ninety
minutes, it took Austin police officers
to apprehend him, Whitman randomly
shot 46 people, killing 14 of them.

Soon after the Texas tower incident,
the Los Angeles Police Department
formed the nation’s first SWAT team,
which would go on to acquire national
prestige when it was deployed against
Black Panthers in 1969.>°

In the late 1960s and early 1970s, the
creation of these elite units slowly
proliferated around the country.
These highly-specialized units were
originally tasked with responding to
extraordinary incidents that ‘standard’
law enforcement outfits weren't
properly equipped to handle (i.e
hostage-takings, sniper shootings,
firefights, and other extraordinary
incidents).

Today, however, SWAT units are
generally regularly deployed in routine
policing activities. These
rigorously-trained, "battle dressed"
forces are now almost exclusively
deputized in service of the drug war,
conducting what the police «call
"high-risk warrant work," aka drug

raids.®®

These raids often go wrong. In June
2014, for example, an Atlanta SWAT
team-operating under false
information provided to them by
Habersham County's Deputy Sheriff
Nikki Autry, broke down the door to
Alecia  Phonesavanh's home. A
flashbang grenade was thrown into a
crib, where her infant son lay sleeping.
The explosion left the nineteen-month



old with severe burns, permanent
brain damage, and a hole in his chest.

In 1980, the country saw around 3,000
SWAT raids a year. By the mid-1990s,
the figure had grown to 45,000 annual
SWAT deployments, three-fourths of
them drug-related.®’ In 2015, America
saw 80,000 raids each year. Dynamic
entry techniques (the use of battering
rams or other forced-entry methods)
were used in at least two-thirds of
these raids, 80% of which occurred in
private homes.®?

These programs—as well as the
pernicious influence of drug war
ideology and policing practices more
broadly—have caused a rapid rise in
both the number of operational SWAT
units, as well as the scope—and
scale—of their deployments across
the country.®® The soldier's mindset of
local SWAT teams has bled into the

ideology of regular street-level
officers.

Drug war initiatives like the
Community Oriented Policing

Services—COPS program (1994 Crime
Bill) and the Edward Byrne Memorial
Justice Assistance—JAG grants
(Consolidated Appropriations Act of

2005) help to fund the staffing and
outfitting of these expensive units.
Drug raids—and civil asset forfeiture
statutes—have worked to help local
police departments generate the
revenue necessary to maintain these
forces.

Today, the Bureau of Justice estimates
that 90% of all police departments in
cities with populations over 50,000
have a variation of a SWAT team, as
do federal departments including the
Department of Agriculture and the
Department of Education. *

While  this SWAT-team
concentration on drug-related activity
started to rise during the 1970s, this
trend has been compounded by the
(war on weed-driven) erosion of

extreme

fourth amendment protections
against unreasonable searches and
seizures.®> Dr. Peter B. Kraska, a
criminologist at Eastern Kentucky
University, has noted that SWAT
deployments increased roughly
fifteen-fold between 1980 and 2010, a
parallel rise to the escalation of
marijuana enforcement efforts. A
2014 ACLU report found that from

1980 to 2010 SWAT deployment had



increased an estimated 1,400% from
1980 to 2000. 62% of these
encounters were drug-related.®

DRUG RAIDS & NO-KNOCK
ARRESTS

“We should be extremely
reluctant to restrict [drug
enforcement officers] within
formal and arbitrary
lines.”®’

— U.S National Drug Control Strategy
(1989)
On a similar note, the financial and
ideological incentives of the drug war
have also caused (oftentimes lethal)
forced-entry methods like drug raids
and no-knock arrests—which are
almost exclusively administered by
local SWAT teams—to soar.

A series of Clinton-era Supreme Court
rulings
enforcement agencies to obtain

empowered  local law

forcible entry (i.e “no-knock) warrants
if they had “reasonable suspicion” that
announcing their presence would be
dangerous and/or allow for the
destruction of evidence (i.e

drug-related materials).%®

Paradoxically, that standard laid the
groundwork for the use of SWAT-level
forces in pursuit of the smallest
amounts of drugs (after all, a couple
of joints can be more easily discarded
than bricks-upon-bricks of cocaine).

In recent years, even law enforcement
organizations like The National
Tactical Officers Association, have
lobbied for more judicious use of
"dynamic entry" tactics. Robert
Chabali, a former Ohio-based SWAT
officer and the group's chairman from
2012 to 2015, is particularly opposed
to using forcible-entry raids to serve
narcotics search warrants, citing the
dangers these tactics pose to the
safety of SWAT agents. "It just makes
no sense," Mr. Chabali said in a 2017
interview with The New York Times.
"Why would you run into a gunfight? If
we are going to risk our lives, we risk
them for a hostage, for a citizen, for a
fellow officer. You definitely don't go
in and risk your life for drugs." He
added that NAOA Dbelieved the
escalation in SWAT deployments has
been waged for "financial motives, not
to keep the community safe."®



A 2017 deep-dive concluded that “as
policing has militarized to fight a
faltering war on drugs, few tactics
have proved as dangerous as the use
of forcible-entry raids to serve
narcotics search warrants, which
regularly introduce staggering levels
of violence into missions that might be
accomplished through patient
stakeouts or simple knocks at the
door.” While the report acknowledged
that the element of surprise could
ostensibly help police apprehend
neighborhood drug sellers, “the
unreliable informants” and “cursory
investigations” that produce “affidavits
signed by unquestioning low-level
judges” meant no-knock  raids
commonly turned up only
misdemeanor-level drug stashes, if
the raids yielded any drugs at all. This
assessment echos the results of a
2018 study by the National Academy

of Sciences, which found “no evidence

that obtaining or deploying a SWAT
team reduces local crime rates or
lowers the rates at which officers are
killed or assaulted.””®

A New York Times investigation
echoed Robert Chabali's opinion when
they concluded that any benefits to
drug-related SWAT  raids  are
overshadowed by the "avoidable
deaths,

demolished

gruesome

property,
trauma, blackened reputations, and

injuries,
enduring

multimillion-dollar legal settlements at
taxpayer expense" these raids

demand.”

But despite no-knock raids
“staggering potential for violence to
both occupants and police,"—as a
1994 Florida State Supreme Court
opinion found—only two states have

banned their use.”?






CONCLUSION

It is clear that America’s drug policies
have been a key contributor to the
disproportionate criminalization of
Black and brown communities. Today
our country grapples with a justice
system—and specifically, a police
force—that  systematically targets
Black and brown communities for
cannabis consumption while all but
ignoring the marijuana use of the
white, wealthy, and well-connected.

In 2019, American law enforcement
agencies made more arrests for
marijuana possession than all “violent”
crimes combined.  Unsurprisingly,
most of these cannabis-related
encounters  were  centered in
African-American communities.
Despite virtually identical rates of
consumption Black people are almost
four times as likely as their white
peers to be arrested on marijuana
charges.

Marijuana isn't a gateway drug—at
least not in the sense most people
imagine. However, it is a gateway for
Black people to arrests, incarceration,
death, and defamation at the hands of
the state. And while it's true that fewer
people are serving long prison
sentences for weed than they were a
decade ago, our draconian and

ever-expanding system of collateral
consequences means  that a
marijuana-related  encounter can
easily result in eviction, student loan
ineligibility, and the impossibility of
ever being able to access gainful
employment.

The good news is, the vast majority of
Americans agree that the War on
Drugs has been an abject, spectacular
failure. And though these highly
polarized times mean it's rare to find
an issue that brings together people
of different political persuasions,
when it comes to dismantling the drug
war... well, there's an angle for
everyone.

Libertarians can focus on the conflict's
role in the expansion of civil asset
forfeiture. Conservative
commentators should speak up about
the civil liberties violations associated
with racially biased and pre-textural
stops. Good governance groups
should look into claims that the
Department of Justice is devoting
most of its resources to advancing Bill
Barr's personal drug-related vendetta.
Criminal justice-minded reformers can
focus on claims that cities have ceased
arrest quotas and "stops and frisks".
After all, police departments continue
to collect billions in taxpayer dollars
that are directly tied to the number of
drug-related arrests. Even the most



dispassionate observer should be
concerned about tanks — given to

police departments by the
Department of Defense for
counternarcotics operations—

parading down small-town streets.
And for those who cite the “will of the
people" to justify their inaction?
Almost 90% of American adults are
fed up with our current approach to
cannabis policy.’

Though removing marijuana from the
criminal sphere will not solve all of the
justice systems’ shortcomings, it is a
necessary—and politically viable—first
step. If we were to eliminate our
national project of federal cannabis
prohibition, we're talking about
millions of stop-and-frisks, traffic
stops, summonses, arrests, and
probation violations each year.

To be clear, marijuana policy reform
will not end the over-policing of Black
communities or eliminate the racial
inequities embedded in American
society. It alone will not eliminate
state-sanctioned violence. Nor will it
reverse  the devastating  and
disproportionate harms of the War on
Drugs. But—if done thoughtfully, with
a focus on public health—a more

! Daniller, Andrew. (2019, November 19). Two-Thirds of
Americans Support Marijuana Legalization. Pew Research
Center.
https://www.pewresearch.org/fact-tank/2019/11/14/america
ns-support-marijuana-legalization/

humane and equitable approach to
drug policy will pull millions of people
out of a penal system that marks
them for life. It will help people get the
help they need, while simultaneously
reducing the unnecessary and unjust
harassment of (predominantly Black
and brown) communities. It will help
change a culture that for too long has
looked to drug use to justify mass
incarceration, police violence, and
death at the hands of the state.

It's not a panacea, but it is a
worthwhile start
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CANNABIS VS. MARIJUANA

The terms marijuana/marihuana and
cannabis (alongside various
colloquialisms) are used almost
interchangeably  throughout  this
series. The distinction between the
two words has no formal basis.
However, it's important to note that,
given the racially-charged history of
marijuana’s  deployment in the
English-speaking  Americas, many
individuals—especially those working
in the regulated industry—prefer to
use the term cannabis exclusively.

Language is a difficult, messy thing.
Many historians believe marijuana
comes from the Chinese word for
hemp (Chinese laborers might have
introduced the plant to Western
Mexico). Others suggest that the word
has Semitic and/or Arabic origins, by
way of Moorish Spain. There's also
substantive evidence that the term
draws from Catholicism—marihuana
as an ode to the Virgin Mary. And
while the etymology has typically been
characterized as  pre-Colombian
and/or "Old World" there's some
evidence to suggest
marihuana/marijuana might also be at
least partially derived from Aztec
naming traditions.

But while scholars are still debating
the exact origin of the word, the

general consensus is the word wasn't
developed as a slur (and/or developed

to be used derogatorily).
Contemporarily, marijuana (which was
almost exclusively spelled

“marihuana” in the early part of the
twentieth  century) comes from
Mexican Spanish.

There's no denying there's a long,
pernicious history of people using the
term ‘marihuana/marijuana’ to serve
terrible aims. Beginning in the early
twentieth century powerful politicians
and bureaucrats weaponized the
word in an attempt to exploit white,
Anglo-American  fear  about—and
prejudice against—immigrants and
Mexican-American communities. As a
result, many contemporary scholars,
advocates, and business leaders
champion a wholesale rejection of the
term. Many just prefer not to use the
word at all. | understand—and
respect—their reasoning.

However, | have chosen to wuse
“marijuana” and “cannabis” almost
interchangeably both in spite of—and
because of—this history. Unlike other
racially-charged words, the term was
adopted by the vast majority of the
American public. Outside of the
cannabis community, relatively few
people are aware of its sordid and
pejorative deployment in the US.
That's not to say there aren't people
who deploy the term derogatorily.



However, most Americans do not
intend to invoke a racialized history
when they use the word.

From public discourse to the penal
code, marijuana is the ‘mainstream’
way Americans describe cannabis and
its products. While the growth of the
regulated industry and the increasing
popularity of cannabis-derived
compounds (i.e CBD products) is
changing the general public's
familiarity with cannabis, studies show
that most people are unfamiliar with
the term.

As regulated marketplaces sprout up
across the country (and around the
world), | worry that relying exclusively
on cannabis works to 'whitewash' the
long, storied history of social &
spiritual use in non-English speaking
communities and regions. By using
the word marijuana (while
simultaneously acknowledging this
racist history), | hope to be able to
shine a light on—and more fully
reckon with—the sordid history of
marijuana  prohibition and its
racially-disparate impacts.

Perhaps most importantly, the
cannabis versus marijuana debate
speaks to the quandary faced by
advocates  working to  ensure
equitable access to information.
Marijuana is the most widely-used and
universally recognized word for the
plant in the English-speaking world.

The last thing I'd want to do is
‘gatekeep’ information from (and/or
otherwise inadvertently alienate or
discredit) traditional operators,
consumers, etc. by using an unfamiliar
term.
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